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The Honourable John Douglas, and his Guar- 


. 


Appellants. 
Sholto Charles Carl of Morton. « Reſpondent. 


The Reſpondent's C ASE. 
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d, was twice married: Of the fr Marriage he left Iſſue the Reſpondent, and one 
Douglas: And of the ſecond, . Adee Me, 3 and a Daughter, Lady Bridget. 


| By the Earl's Contract of with his ſecond Counteſs, Bridget Daughter of Sir John Heathcote, Bart, he ſettled a 
her of 1000 l. a Year, Lord 


on ing out of the Scots Eſtate, viz. =y of Aberdour and Lands in Mid. Lothian, and 
charged the ſame Eftate with 26,000 J. in favour of Truſtees, for the Iſſue of the Marriage, to be divided, in caſe of one 


only and one Da , (the Event which has happened) as follows, viz. To the Son 14,000/, and 12,000 J. to the 
ughter ; payable to the Son at the firſt Term of Whitſundey or Mariinmaſs after the Father's Death, and the Son's attaio- 

ing to the Years of Majority; and to the Daughter at the firſt of theſe Terms after the Father's Death, and her Majority or 
iage ;——Providing nevertheleſs, That in caſe the Counteſs ſhould ſurvive the Earl, then 14,000 J. only of the 26,000 J. 
ſhould be payable and bear Intereſt during her Life, and the Reſidue at the Term of Whitſunday or Martinmaſt that ſhould firſt 
occur after her Death. The Earl became farthet bound to aliment the Children of the Marriage, until their Portions became 
due, ſuitable to their Rank and Station: And in caſe of his predeceaſing the Term of Payment, that Intereſt, at the Rate of 
three per Cent, till they attained the Age of thirteen Years, and at the Rate of four per Cent. afterwards, and till the Term of 


Payment of the ſaid ifions, ſhould be paid for the Maintenance of theſe Children :—But declaring, that the above modi- 

fied Aliment to the ſaid Children, before the Term of Payment of their 1. Proviſions, ſhall not exceed the Intereſt of 

4,000 J. Sterling; at the Rates aforeſaid, during the Survivance of the Counteſs, after the Death of the Earl: — And theſe 
ifions in fayour of the Iſſue of the 


z are declared to be in Satisfaction to them of all Legittim, Portion natural, 
or whatever elſe they could claim by and through their Father's Death ( ing at! Intereſt in a Meſſuage in or near the City 
of Wiftminſter, hereafter mentioned). Infeftment was taken on the Scots Eſtate for the Cou 


nteſs's Jointure of 1000 J. and for 
26,000 4. veſted in Truſtees for Behoof of the Iſſue of the Marriage, as before mentioned, | | 


By a te Deed, the Earl became bound 10 lay out 6000 J. (Part of the Counteſs's Fortune of 12,000 /) in the Purchaſe - 
| 'a within or near the City of Wefminſter, and to ſettle the ſame on her for Life, Remainder to the Iſſue of the 
Marriage. "Fhis Sum was accordingly ſoon after laid out in the Purchaſe of a Houſe and Offices in Brook-Street, | 


In 1966, The Earl with Sir Laurence Dundas, Bart. for the Sale of the Earldom of Orkney, at 63,000 J. And the 


Concurrence of the ent being judged neceſſary, for the Security of the Purchzſer, he accordingly, on an Application 
| from his Father, joined in a Deed a the Sale, . P | * n. * 


James Earl of Morton died on the 12th Ober 1768.— He was ſuddenly 


taken ill on the 11th in the Afternoon, and con- 


Jamez died. tinued in great Agony and Pain, without Intermiſfion, till the Evening of the 12th, when he died. 


The Earl's Eſtate, at the Time of his Dlath, confified of the Remainder of the Family Eſtate in Scotland ;—yielding about 
pe a 2 3 of e Fan of D — 5 W 4 8 9 p na ally, ON oa heretable 
nd for gooo J. con iſpoſition, to t arl, his Heirs an ns ecured, by Infeftment, u 
Eftate 70 Sceflend, dly, Of the Houſe in Brook-Street ;. And laſtly, of ſundry tas and T8 in England, in 
- Engliſh and French Funds, of 


Value of 69,000 J. and upwards, excluſive of his Plate, Library, Gems, and Coins, and 
of 100 French Ea India Actions, which are not taken into the Account, becauſe ſpecifically bequeathed. | | 


"The Di made by Earl Famer, of tha Eftates und SubjeRts, except as to one Article, the 9000 J. beretable Bond, 
(the Subject Matter of the preſent Appeal) is not conteſted, and is as follows : | 
By Virtue of two Deeds of Entail made by his Father, the Reſpondent has ſucceeded to the Scots Eſtate, charged with the 


Counteſs Dowager's Jointure of 10001. a Year, and reſtrained, by all the Prohibitions and Forfeitures of the ſtricteſt Entail 


The Reſpondent is farther entitled, for Life, to the Intereſt of $0,000 J. which, by a Truſt Deed, his Father, Earl Jams: 
— is Eftates in England, * in Tate, to be 3 out in the Purchaſe of Lands in Scotland; to be 1 on 
the Perſons, and to the like Uſes with the Scot: Eſtate in the County of Fife, 


And by another Deed, the Arrears of Rent and Moveables in Scetland are leſt to the Reſpondent, charged with all his Per- 


foual at lage. exceed what the Reſpondent got under this laſt Deed. ' 
04:1 "FIR. " » 4 0 | 4 ; 
 /TheBarl'slaſt the yof his Bug iP Eſtates.—It bears Date the 2d of Augu/? 1766 ; gives the Counteſs Dow - 
nager a 4 4; each to the two other Euecuto . The Houſehold Furniture and Pictures to the Counteſs for Life, 
and aſter or ſecond M to the Appellant Mr. Dovglas.— The Houſe and Appurte nundes at Chr/wick,and the Earl's 
Capi — inthe Real Bonk of Sc to Mr. Nine Tenthsof the Houſe in Bree - Street (afterthe Counteſs's Death) 
to Mr. 


las alſo ; and the other Tenth to Lady Bridget. — 100 AQtiont in the French Eaft India Company (worth about 30000.) 
to Lad The Plate to the Counteſs Dowager for Liſe, and after her Death, or ſecond Marriage, to the Reſpondent; and 
"the , Owns, d Coins, to the Ri 4 'he Will then ds thus: „And it iv my Will and Meaning, that 

«\ the Perſon Pate in England, which I ſhi)! be poſſefſed of at the Fime of my Death, and not otherwiſe diſpoſed of by this 
w Will, (exooptfuth Sum of Money av hath-been or may be appropriated or directed by me to be laid out in the Purchaſe of 
an 2 - o | . q ; : 


„ Landy. 


* | 4 
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4 to ariſe „end of the Houſchold Goods ind Furniture 
« ſaid laſt mentioned Houſe, (in caſe the fame ſhall not be (old) (hall, if 
„% of 14,000 . (Part of the faid Sum of 26,0007.) appointed to ot For him 
« Sum of 14,000 J. And I give and bequeath a'l the Reſt and Refidae 


« in Scotland, not by me otherwiſe diſpoſed, (except as herein before is excepted) to my ſaid eldeſt Son Lord Abirdony.” 


Upon a moderate Liquidation of what has paſſed under this Will, the Appellant Mr. las, his Mother, and Siſter * 
Bridget, got (independent of the Houſe in Brook-Street) immediately in Poſleffion, Eſtates and Funds worth upwards of 69,000 
chargeable only with 30, c J. to the Truſtees for the entailed Eſtate, and the Legacies of 1001, each to the two Execu- 
tors. The Diſt/ibution bn the whole, therefore, made by Earl Jamo, as between the Reſpondent His Heir, and the Appellant, 
the Counteſs and her Children, flands ſhortly thus: —The Reſpondent, with the Rank and Dignity of Earl Aforton, got an Eftate 
of about og.” a Year, (nt the Houſe and Fark) charged with à Jointure of 1000 J. a Year to the Counteſs Dowager : 
And he farther got the Intereſt of 30, coo J. veſted in Truſtees, to be laid out in the Purchaſe of Lands to accompany the 
Entail of the 8cor; Eſtate. On the other Hand, the Counteſs Dowager and her two Children entered into the immediate Poſ- 
ſeſfion of Eſtate and Effects, worth, clear of all DeduQions, upwards of 38,000 J. together with the Houſe in Brook-Street, com- 
puted to be worth 6000 J. and 10co J. a Year Jointure vut of the Scots Eſtate. | 


% 


With reſpe& to the 9000 J. heretable Bond, jt was granted by Mr. Pringle of Cliſton, originally to 1 Devi in, Mer- 
chant in — and Infeftment in his Favour ſollowed thereon, —From 4406 it 50 to Me. — — and 
was, by Deed, of Diſpoſnion, bearing Date the 1ſt Augu/? 1768, conveyed by him to the late Earl of Mort.n, bis Heirs aud 
Aſſignees whatſoever ; and Infeſtment followed on that Diſpoſition in Favour of the Earl. 


14 0. 1568, Aſter the late Earl's Death, a Paper was found in one of his Repoſitories, purporting to be a Deed of Diſpoſition of this 
Deed of Diſpo- heretable Bond, in Favour of the Appellant Mr. Douglas, proceeding on a Recital of the Earl's Contract of Marriage,, and in 
np _ — Implement thereof pro tanto: And reſerving full Power to the Earl, at any Time of his Life, vel etiam in articuls mortis, “to 
: Diſpute, % revoke, alter, or annul theſe Preſents, in Whole or in Part; and to uplift, diſcharge, and affign, or gift and diſpoſe upon 
ve the ſaid heretable Bond, and Sums and Lands therein contained at his Pleaſure, and as fully and freely, in all Reſpecte, as if 
*< theſe Preſents had never been made or granted.” But when this Paper came to be examined, two intrinſic Nullities appeared 
on the very Face of it. The Deed bears Date the 12th Oober 1768, the very Day of the Earls Death, and after he was 
ſeized with and confined by the Illneſs of which he died; and conſequently was, by the Death-bed Law of Scotland, void and 
null. 2dly, The Deed is not ſigned by the Ear), but by a /ingle Notary for him ; though, by a ſpecial Statute, re, in ſuch 
Caſes, are indiſpenſably neceſſary, { . | 


a 
As theſe Nullities rendered this Deed unavailable in Law ; fo a full and deliberate Compariſon of the Reſpondent's Situation, 
with that of the Appellants, the Counteſs Dowager, and Children of the ſecond Marriage, (hve to the Petiod when, and Cir- 
cumſtances under which it was granted, deprived it of all Foundation in material Juſtice; the Reſpondent therefore made up Titles 
in his Perſon, as Heir to the heretable Bond and Inſeſtment. | R. LOSS 
„ On the other Hand, the Appellants thought proper to bring an Action in the Court of Seſſion againſt the Reſpondent and 
the Reſpondent, Mr. Pringle of Clifton, the Delitor in the foreſaid Bond, concluding, -"* That it ought and ſhould be found and declared, 
by Decreet of the Lords of Council and Seſſion, That the ſaid Mr. John Douglar, and his Guardians aforeſaid, for his 
«© Behoof, have good and undoubted Right to the before-mentioned principal Sum of J. Sterling, and Intereſt thereof, 
« ſince Lammas 1768; and in Time coming, during the not Payment, with 1800 /. of Penalty, contained in the ſaid heretable 
% Bond, and to the ſaid Bond itſelf, and all chat has followed thereupon : And it being fo found and declared, that the faid 
« Robert Pringle of Clifton ought and ſhould be deemed and ordained, by Decreet aforeſaid, to make Payment to the ſaid Mt. 
% Fobn Douglas, his Heirs or Aſſignees, or to his Guardians aforeſaid, for his Behoof, of the aforeſaid capital Sum, Annual-rent 
« thereof, and Penalty before mentioned, at leaſt ; that the Defender, as repreſenting his Father upon one or other of the 
«« paſſive Titles known in Law, ought and ſhould be decerned and ordained, by Decreet foreſaid, to make up and eftabliſh in 
© his Perſon, proper and legal Titles to the before-mentioned Sum of 9000 J. Sterling of Principal, and to the Intereſt thereof, 
« and Penalty contained in the ſaid heretable Bond itſelf, and whole Conveyances thereof, and Infeftments following thereupon 3 
« and thereafter to denude himſelf thereof in favour of the ſaid Mr. John Douglas and his Guardians, for his Behoof, in terms 
of, and conform to, the before-mentioned Diſpoſition, granted by the ſaid deceaſed Earl, in favour of the faid Mr. John 
« Douglas ; at leaſt that the Defender ſhould be decerned and ordained to make Payment to the ſaid Mr. John Douglas and 
his Guardians aforeſaid, for his Uſe and Behoof, of the aforeſaid capital Sum of 9000 l. Sterling, with the lawful Intereſt 
« thereof ſince Lammas 1768, and in Time coming during the not Payment; as alſo ſhall make Payment to the ſaid Purſuers 
« of the Sum of 1800 l. Sterling, or of ſuch other Sum as al appear to be expended in carrying on the ſaid Proceſs, and ex- 
« traCting the Decreet to follow hereupon. un | Sim 5 


* 
% 


— 2 This obliged the Reſpondent to bring a Counter Action of Reduction of the Diſpoſition of 12th Ofober 1765, on the two 
of Redution, Grounds before-mentioned, viz, That the Deed was not ſigned by the Earl himſelf, nor by two Notaries, as the Law direQts, 
. % / but by one Notary only. — And ſecondly, That it was executed on Death-bed, to the Prejudice of the Reſpondent, the Heir 
The two AQtions at Law.—And both the Actions having been conjoined, | | | —— Eo 0ah, 


It was pleaded for the Appellants, , 


Appellants Ar- To the firſt Reaſon of Reduction. — That the Deed having been executed in u foreign Country, che Validity of it fell to be 
| hument, judged, not by the Forms required by the Law of Scotland, it being ſufficient if it was executed agreeable to the Forms required 
; by the Law of England;. and that as two Notatirs could not be got, the Neceffity of the 'Cafe ought likewiſe to ſupport the 
Deed.—To the ſecond Reaſon of ReduQtion,—That the Deed queſtioned did not fall to be conſidered as a voluntary gratuitous 

Conveyance in Prejudice of the Heir, but as made in Performance of a prior Obligation, which the art bad come under in his 

Marriage Contract ; and that - therefore the Law of Death-bed did not ſtrike againſt it. — Secondly, That Queſtion of 
Succeſſion fell to be governed by the Intention of the Teſtator ; and as the Earl had, in Letters wrote while in Liege Poxffie to 
his Agent at £dindurgh, declared his Intention of ſettling this Bond on his Son the Appellant, the Declaration of ſuch Intention 

| was ſufficient to ſupport the Deed though executed on Death - bed. | Wm as 1 enn een 


The Appellants alſo contended, Thateven though the Deed in Queſtion ſhould beſet aide, yet that the Con | taken from 
Mr. Hunter by the late Earl, in Favour of himſelf, his Heirs and Aſſigns, of the 9000 l. heretable Bond, muſt be beld as Per- 
formance pro tanto of the Obligation, the Earl came under, to pay the-aforeſaid Sum of 30, 00 l. for the Purchaſe of Lands and 
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Nane in the Counties of Fife and A, Lothion, 


whole L © het the could not be pro; 
Sou ue re 
) be allowed to take wp the 9000 /. in (yeftion. 


rr A of Puliament 1579, 6. #0. it is acute d 
»nd ordained, ** T hat a Contratts, Obligations, Never, Ahn, and of Reverſions, or Eiks i and 
«+ generally all Writes biritable Tithe, o others Bands «nd Obligations of great /mper tance, to be made in Time 
* coming, (hol! be ſubſcribed and ſealed be the principsl Parties, 4. can ſubſerive, other wie be tus fameous Nottars, 
„% before ſoar ſloονẽu itnefles, denominated by their ſpecial Dw 2 „or forme other evident Loben, that the Wit- 
*« neffes may be knows being prefent uf that Time, other wife the ſaid Writes ts make ne Faith,” — That this Statute ( which to this 
Day continues is wur cbſerventis) was clear and liable to no Ambiguity. — And that therefore at the Deed in Queſtion le not 
goo gny >> angry Gomgy Speer eothd-r s only Ggned by ons Notary, it is of Conſequence null 


c Party, being no better than fo much 
waſte aper, 


| | < 
That with ReſpeQ to the Reference made to the Law of England, and to two Caſes quoted in Support of that Argument 
the Reſpondent apprehended the [3eed in queſtion, as conveying real-Eflate, would not be effectual in the Law of England,— 
He would not take upon him to ſay, whether a Deed ſubſcti — one Notary, before three Witneſſes, be by thay Law ſuſfi- 
cient to convey Heritage : But be that by the Law of England Sealing is a neceſſary Solemnity in the Execution of 
s Deed of Conveyance of real Property ; and as ſuch Solemnity was not uſed in the Caſe under Review, the Want of it would 
afford a good Objettion to the Deed, even though it were to be judged of by the Rules of the Law of England. 


But ſecondly, The Reſpondent contended, that neither the Argument uſed or Caſes quoted ſor the Appellant, applied to the 
preſent Qyeſtion : For that they all related to perſona! Obligations, or Aﬀfignments of perſonal or moveable Subjects, which, if 
executed agreeably to the Law of the Place where the Bargain was made, ought to have Effect all the World over ;—whereas 
the Deed now under Challenge purports to be a Conveyance of an brretable or real Eſtate in Scotland, completed by Infe/t- 
ment ; and it is a Propoſition as cleat as any in the Law of Scotland, that a Land Eſtate in Scotland, or any Burden or [ncum- 
brance affefing a Land Eſtate there, can only be effectually conveyed by a Decd, having all the eſſential Solemnities, required by 
the Law of Scotland ; and that if theſe are wanting, the Deed can have no Effect whatever, but muſt be held as null and void, 
In the Caſe of a real Eſtate, it makes no Difference, whether the Deed was executed in Scot/and or in England; for by the Law 
of Scotland, certain Forms and Solemnities are made eſſential and neceſſary, in the Conſlitution and Tranſmiſſion of real Rights; 
«nd if theſe are not obſerved, the Deed can have no Effect: It may be very uncertain, in what Part of the World perſonal 
Contracts or * may come to be made effeQtual againſt the Gtantors ; and as it is impoſſible, that any Deed can be 
poſſeſſed of all the Solemnities required by the Laws of all Countries in the World, therefore Reaſon and Expediency have 
pointed out a very plain and proper Rule to be obſerved, which is, that if the Deed be executed agreeably to the lex loci con- 
traftus, and ſo a binding and effectual Deed, the full Effect ought to be given to it, in uy Country, where Execution upon 
it may happen to be demanded, and that it ſhould not be iu the Power of an Obligor, by withdrawing bimſelf and his Effects to 
another Country, to avoid Performance of a juſt Obligation: but, where a real Eſtate is conveyed, the [Deed can only receive 
Execution in that Country where the Eſtate is ſituated ; and therefore it is the Duty of Parties to take care, that the Forms and 
Solemnities that are required by the Law of the Country, where the Eſtate is ſituated, be obſerved. —T his »ffords a ſufficient 
Anſwer to the two Caſes reſerred to by the Appellant; for they do not reſpect the Conveyance of a real Efate in Scotland, but 
of moveable Subjefts, which were under the Power of the Grantor of the Conveyance, and which he could transfer to any 
Country he pleaſed. | | 


In Support of his fecond Reaſon of Reduction, the Reſpondent pleaded,-— That the Fact of the late Earl's Death a ſew 
Hours after the imperfet Attempt to execute the Deed now under Challenge, is admitted. —It is alſo admitted that, (this Deed 
out of the Queſtion) the gooo J. heretable Bond deſcends to the Reſpondent, as Heir to his Father the late Earl.— Conſequently, 
applying the Dr aTH-BED Law of Sent, That no Man can, upen Death-bed, do any Deed to the Hurt and Prejudice of his H iv 
to the Fad thus admitted, the Concluſion is, That the Deed now under Ctallenge, as being made on DeatB-bed, to the Hurt and Pre- 
judice if the Reſpondent, the Heir, is void and null, 1 | | 


8 
It would indeed have been a good N ſtom ibis Rule, if the Appellant could have ſhown that he had not received ſuffi- 
cient Implement of the Obligations in the Marriage Contract; it is to Deeds executed in Performance of prior Obligations that 
the Authorities and Caſes quoted by the Appellant /olely refer j but how little Foundation there is here for ſuch a Plea, appears from 
the Fact above ſtated,—The Earl by his Will conveyed the particular Subjects above-mentioned to the Appellant ; and 
it is thereby expreſsly declared, that, if they ſhall be equal to, or more than the Sum of 140001. Sterling, that they ſhall be in 
full Satisfaction of the Proviſion in his Favour, by the Marriage Contract; and from a State hereto annexed, it does appear, 

that, in place of 140001. the Subjects conveyed to him by bis Father's laſt Will amount to no leſs than 26000 /. Sterling, 
beſides the Property of the Meſſuage in Brook fret computed to be worth 6000 /.—9-10ths of which will belong to him at his 
Mother's Death; and therefore it is plain, that the late Earl had done much more than implemented the Obſigations in his 


Marriage Contra@t, and conſequently, it is impoſſible to ſupport this null Deed, under the Idea of it's being an Implement of a 
priar Obligativn, | ; 


* 


The Appellant having alſo referred to two Caſes— (Lord and Lady For- Pringle v. Pringle) determined by your 
Lordſhips, the Reſpondent contended that there was not the leaſt Similarity between them and the preſent Cafe, — And that 
what was determined in theſe two Caſes, amounted to no more than—that where an Heir takes an Eſtate, under a Deed con- 
taining Powers and reſerved Faculties in Favour of the Grantor, and which he was thereby entitled to exerciſe at any Time 
in his Life, that ſuch reſcrved Faculties might be exerciſed on Death-bed, and that the Heir could not challenge the ſame, 
although to his Prejudice: and the Judgments arg founded upon this plain Principle, that it is not competent to the Heir to 
object to any of the Conditions or Proviſions of the very Deed under which he himſelf takes and holds the Eſtate z which could 
not in the ſmalleſt Degree apply to the preſent Queſtion, . 


With reſpect to the late Earl's Correſpondence with his Agent in Scotland, about preparing a Deed of Conveyance of this 
heretable Bond in Favour of the Appellant, and thereb r while in good Health, his intention of making the 
which he afterwards attempted to execute on Death- bed ; that this Intention is not ſo clearly expreſſed as the Appellant now 
ſuppoſes, —It might perhaps have been in the Contemplation of the Earl, on Conſideration of his Affairs, to beſtow this 9000. 
upon Mr. EN and in that View very properly defired to have the Draught of a Deed of Conveyance in his Poſle ſſion 
ready to be engroffſed and executed, if ſuch ſhould be his final reſolution. —T bis is the utmoſt that can poſſibly be gathered 
either from the Correſpondence with Mr. Fargubarſen, or from the Earl's deſiring to have a Draught in his Poſſeſſion, of a 
Deed of Conveyance in Favour of Mr, Douglas. —But the Reſpondent begs leave to ſay, that the whole xes Gzs'TA, and the 
Conduct of Lord Morten himſelf, as ſet forth by Mr. Douglas, tend to prove, that Lord Marton had formed no poſitive Reſo- 
lution in his Favour ; for if he had formed a determined Reſolution, with regard to this Debt, in Favour of Mr. Douglas, why 

ould he not either have taken,the r 1 to Mr. Douglas, reſerving his own Liferent, and a Power to alter? 

t. if he choſe that his Intentions towards Mr, Douglas ſhould be concealed, why ſhould he not regularly have completed 
| the Deed, the Moment it was tranſmitted to him by Mr. Fargubarſon ?—But in place of this, according to the ſhewing of the 
1 themſelves, it lay ſeveral Weeks in his Repoſitories: although it Id be admitted, that he called for it in his 


loft Moments, when he was incapable to write his Name, yet this will not go fag. th N. 9 11 Intention in 
| , ir oments, are to take 


Favour of Mr. Deuglat, conſidering the Situation he was then in; and how apt 
Indeed, ſrom attending, both to the Tenor of the Letters, as well as the Recital of the Deed itſelf, it may juſtly be 


Impreffions in Favour of thoſe immediately about them. 


doubted if more was thereby intended Jn Earl, than, not being certain of what his Funds might amount to, to make up to 
his Son. what the Funds conveyed to by his laft Will, might fall ſhort of the Proviſion of 14000 /. Sterling : And there- 


1 fore, 


= 
COT 


-- > = ant ——i 


2 —-q —— 


A tereſt of the ſoid principal Sum, yearly, termly, and proportionally, during t 


. 


e 4 and har 


which ave thereby — 
Ne ndent 


Intoniion i not ſuανν, te convey any 
carried inte Execution, the Law does pr 
mined Reſolution. Indeed, it is not | | 

*. The Low of bed, for the Security of P „ hath required certain Forms and 
_cellarty in the Conflitetion and Tranſmiſfion of her able Rights, and if theſe are not | 

will not be effeftusl in Law. Beſides the Deed in queſtion cannot even be held as Evidence of the Earl's latention, as 
exprofeiy declared by the Statute above recited that it can make ns F. It is ahogrther improbetive; 

blank Paper, and cannot be he'd as the D of the Earl. | 


In Anſwer to the Appellant's Plex for having this 9000 J. Bond imputed in Part of the 20,0001. veſted ander a Truft 
Docd by the late Earl, for the Purchaſe of 1 in Scotland, the R — — Truft Deed itfelf, which proceed 
on a Recital of the Sale of the Ori Eftate j and that the Earl was reſolved to provide and ſecure 30. 000 J. Part of the Price of 
the ſaid Eflate, to be laid out in the Purchaſe of other Lands in Scotland, whereof the Rights and Sec utities were to be taken and 
conceived in Favour of his Heirs of Tailzie, under the Conditions, Limitations, and Irritances, after-mentioned; and then pro- 
cceds thus, * Bind and oblige me, my Heirs, Executors, and Succefſors whatſoever, to content and pay to Mr. Alexander Tait, © 
one of the principal Clerks of Seffion, and Mr. Alexander Fur gubarſem Accountant in Edinburgh, or the Survivor of them, 
and to the $ of ſuch Survivor, upon the Trufts, and to and for the Ends, Uſes, ang Purpoſes herein after-mentioned, all 

+ and whole the (aid principal Sum of 30,000/. Sterling, and that at and againſt the firſt "I erm of Whitſunday or Martinmas 

«« after my Deceaſe, with the Sum of 60001. Money aforeſaid, of liquidate Expences in cafe of Pailzie, and the due and lawful In- 
not Payment thereof, after the ſaid Term of Pay- 

„ ment z and that in Truſt for the s, Uſes, and Purpoſes nnderwritten, viz. Imprimit, in Truſt, and to the End that the ſaid 
« Truſtees, or Survivor of hu or the Heirs of the Survivor, with the Conſent and Approbation of the ſaid Sho/to Charles 


Lord Aberdrur; and aftet his Deceaſe, that the ſaid Truſtees, or Truſtee alone may, as ſoon as conveniently may be, direct 
*« the ſaid principal Sum to be laid out, and applied in the Purchaſe of Lands at public op or by private Bargains of Sale, as 
„the ſaid Truſtees ſhall judge moſt expedient,—/tem, That the Lands to be purchaſed, ſhall, immediately after the Purchaſe, 
ebe ſettled, conveyed, and provided, and the Rights and Securities thereof conceived, in Favours of the faid Sholro Charles, Lord 

„ Aberdour, my eldeſt Son, and the Heirs Male of his Body ; whom failing, to my other Heirs of Tailzie, ſpecified and con- 
% tained in an Entail of the Lordſhip and Eſtate of Aberdowr, and others lying in the County of Fife, executed by me, of the - 
* Date of theſe Preſents, and with and under the Conditions, Limitations, irritant and refolutive Clauſes, Provifions, and 
„others therein contained, or which ſhall be ſpecified and contained in any other Deed or Settlement of the faid Lordſhip 
„% and Eftate of Aberdour, which I may h to grant and execute at any Time hereafter.—And alſo providing, as it is hereby 
% provided and declared, that in caſe I hall at any Time hereafter pur Lands in Sceland, and ſhall take the Rights in 
60 — of the faid Sholto Charles Lord Aber dour, and the Heirs Male | Lang Body in Fee, that, in that Caſe, the Sums lai 

** out and paid, and laid out by me for the Price of ſuch Lands, as the ſhal] be ſpecified in the Rights and Diſpoſitio 
„thereof, ſhall be held and underſtoad to be in Payment pre tante of the aforeſaid Sum of 30,0001. Sterling, and ſhall be 
« deduRted therefrom accorgingly.—Reſerving always to myſelf, at any Time in my Liege Pouftie, to revoke, alter, or inovate 
„ theſe Preſents, in whole or in Part; but declaring that any Alteration or Revocation of theſe Preſents, ſhall not be inferred 
by Implications or Conſtructions, but only from an expreſs Writing under my Hand, recalling this preſent Truſt Deed and 
by igation, or altering the ſame in whole of in Part.” mo | : 


It is upon the Clauſe above recited, — that if the Earl ſhould putchaſe Lands in Scotland, and take the Rights in 
Favour of the Reſpondent and the Heirs Mal- 7 1s Bod in Fee, & c, that the Price d be beld as Payment pro tant of the 
0,000 ; That the Appellants now conten the 90007. in queſtion ſhould be held as Payment pro tante of this 30,000 /,— 
n the other Hand, the Reſpondent contends, that it appears from the whole Tenor of the Truſt Deed, as well as from the 
rticular Clauſe founded upon by the Appellants, that it is only ſuch Part of the 30,0007. as the late Earl ſhould lay ont in the 
Purchaſe of Lands in Scatlond, taking the Conveyances in Favour of bis Son the preſent Earl, end the Heirs Male of Ms Body in 
Fee, which was to be imputed in Payment of the 30,6000 {.—At the ſame Time that the Earl reſerves to himſelf a Power of alter- 
ing the Truſt Deed in whole or in Part, he exprefsly declares, that any Alteration or Revocation thereof, ſhall not be inferred 
by /mplications or Confirudtions : How then can it, conſiſtentiy with the Truſt Deed, be maintained, that this beretable Bond 
of 02 . affecting the Lands of Clifton, though purchaſed by the late Earl after granting the aforabiid Obligation, falls under 
the before-mentioned Condition and Obligation? It is neither the Purchaſe of Lands, being only ap Iacumbrance on the Eftate 
of (:lifton ; nor is the Right thereto taken to the preſent Earl, and his Heir: Male, but ſimply to the late Earl and his Heirs and 
Al/ſiences. From all which it is plain that the ſaid 9000 J. was not lent out by his Lordſhip, as any Ways an Implement of the 
foreſaid Obligation for the 30,000 /. which is deſtined wholly to the Heirs of Entail Eg the Eftate in Fife, The 
Appellants' Plea is clearly not founded in the Terms of the Obligation, and the Deed itſelf exprefsly excludes any Conſtruction 
contrary thereto to be interred fram Implication, F | 


Indeed the Fail's Intention, as expreſſed in the foreſaid Clauſe, admits of no Ambiguity. The very Purpoſe of veſting the 
30,000 l. in the Perſons of Taten. was far purchaſing Lands in Scotland, to be ſettled on the Heirs of Eutail in the Earl's 
other Eſtate; and as it was very natural for the Earl to chooſe to execute the Truft himſelf, in ſo far as Opportunities ſhould 
offer in his Lifetime, ſo he very properly declares, that the Price of fuch Lands which he ſhall purchaſe in Scotland, and the 
Rights of which he ſhould take to his Son, and his Heirs Male, ſhould be imputed in Payment pro tents of the 30,000 /. ; but it is 
zwpoſſible, with any Juſtice, from thence to conclude, that the Earl's acquiring an beretable Bond, or any other Incumbrance, 
or even his acquiring Lands, and taking the ſame to himſelf, and his Heits and Affignees, ſhould be held as Implement pro tante 


ot the Obligation he came under in Favour of the preſent Earl, and the other Heirs of T ailzie, 


And indeed, the other Plea maintained by the Appellants is totally excluſive of this Hypotheſis ; they haring been at great 
Pains to ſhow from rhe Letters of Correſpondence betwixt the Earl and bis Agent, that the Karl never meant ot intended to 
withdraw that 9coo 7, from, his Son the Appellant z but only to alter the Security by inveſting it in Scotland, in place of allowing 
it to remain in the Funds of England: and therefore it is ſubmittgd how far the Appellants do now- argue conſiſtently with 
themlelves, when, with the ſame Breath, they maintain that this oo Was inte: ; by the Earl to go in Implement pro 
tante of his Obligation for the aforeſaid 30000 4. | | EOS a i de 1 


It having been argued for the Appellants, That as the Reſpondent Had taken Benefit from bis Father's Settlement, particu- 
larly di Legacies under the Laſt Will, be cannot be allowed to approbste and reprobate theſe Settlements, and that 
cannot take Advantage of them, in fo far as they are in his Favour, and _ them in ſo far as they are not, — The Reſpondent 
anſwered, If he had taken any Thing by Virtue of the Deed naw under Challen | ion might have occurred, how far it 
was in his Power to approbate and reprobate the fame Deed ? But becauſe the Reſpondent has taken under Settlements which 
his Father did make, and had Power to make, it will not from thence follow, that he muſt ratify and app:ove of Deeds which 


his Father not only hat no Power to make, but which in Fact he did not make. — The Deed now in queſtion was not only 


exccuted when the Earl was on Death-bed, and when it was not in his Power to,do any Deed to the cejudice of his Heir; 
but the Reſpondent is farther intitled to plead, under the Authority of the Statuts 1879, that it is not the Decd of the Earl, 
for that being ſigned oaly by ene Notary, it can make no Faith, and is no better than a Writing nat ügasd at all, The 


£ 


gu .d. und having d Oed 
, the art of Aer againft Mr, 
of Declarator ot their Inflance again the Karl ; and a+ to the Declerator, 
Earl, and detern ; ond as to the Reduction, they faftzin the Reaſons of Reduttion, 


have which the 
R 


| p 


YL | "The Deed founded a is — . void and null, and can make no Faith, being defeftive in the effential ard 
ble Requiſites effabliſhed by the Statute £579, which requires, “ that all Writings importing beritabl, 
6 —_—__ be by the Parties, if they can write, other ways by five famous Notaries, before four fimouy 

« Witneſſes ; ot 


ways that the faid Writing ſhall mate no Faith.” But the Deed in queſtion is ſigned only 
by ene Notary. It therefore can make % Faith. It is ns Deed, 


This Deed being executed in Enjiond, where one Notary is ſufficient, ought to be ſuſtained as validly executed; 
for in the Execution of Deeds, ſo far as concerns the Solemnities of them, the Law pays much Regard to 


the Circumſtance of the Deed's being executed agreeable to the Forms obſerved in the Country where the 
Contract is entered into, or where it is executed, 


The 8 is obvious and well known j Reaſon and Expediency render it — that the Laws of 
all Nations ſhould give Faith to Contract, and Obligations reſpecting perſonal or moveable Eſtates, if executed 
leto the Forms of the where the Parties are: But the ſame Comitas is not extended to Deeds 
reſpecting beretable or real Subjects; and in particular, it is an invariable Principle in the Law of Scotland, that 


no Deed reſpecting heretable Property, can be of Force, or receive Execution, which is not executed agreeable 


| 


to the Solemnities requiſite by the Law of Scotland, 


IL The Deed upon which the Appellant maintains his Action, is reducible, as having been executed upon Death-bed ; 


Hurt and Prejudice of the Heir at Law. 


8 | | ae 
Objeation. The Appellant admits the general Propoſition in Law, but he attempts to take the Writing, now under Chal- 
lenge, out of the Reach of that Law, by endeavouri 


to aſſimilate it to the Caſe of certain Deeds which, 
e on Death-bed, have; by an equitable of the Death-bed Law, been found not to 
be by it. 2 | | 5 
#nſwer. The Caſes alluded to by the Appellant fall under one of two Claſſes, The firff is, when the Drath-bed Deedis 
executed in {mplement of u prior Obligation ; and the Reaſon of the Exception is obvious: The Heir at Law 
would be bound toimplement the prior Obligation » inde tof the Death-bed Deed, and therefore 


cannot alledge (which is an eſſential Requiſite in a Challenge upon the Head of Death-bed) that the Deed Has 
been executed 1 bis Hurt and Prejudice, The other Claſs comprehends Caſes where a Deed is executed upon 
Death-bed, in virtue of reſerved Powers ot E. 


Caſes the Challenge is barred upon one of two Grounds: Either that the Charge is ſub/antially made, as well 
ee bo Donna rg > 1 þ er rk ro in the Settlement, and becomes from 
thenceforth a contingent Incumbrance on the Eſtate z conſequently the Death-bed Law can only apply to the 
Deed creating the Power, not to the Deed exercifing it; for the later, in ſound Conſtruction, falls to be con- 
ſidered as Part of the former, juſt as if executed at the ſame Time. Or, 2dly, That it was not com- 
petent to the Perſon who took the Eſtate under the very Settlement containing thoſe reſerved Powers, to 
challenge the Exerciſe of thoſe Powers: He muſt either take the Deed as it ſtands, or reject it altogether. 


Neither of 1 give any Countenance to the Plea of the Appellant ; for there = no Obligation 
unimplemented by the Ile Earl of Morton to the Children of the ſecond Marriage, From the State of 
Funds hereto annexed, it appears that the Obligation in the Marriage Con was much more than imple- 


mented. Neither is it pretended that the Reſpondent takes any T hing under the Deed challenged, or under 
any Deed reſerving Powers to execute Settlements to his Prejudice in Zen mortis, 5 


In. The 9000 J. Bond ri by the moſt ſtrained Conſtruction of the 30,000 /. Truſt Deed, be imputed 
g in Part Payment of that Truſt Money. The Truſt Deed ſays, I hat the Price of ſuch Lands in Scotland, as 

the Earl ſhould afterwards buy and take the Conveyances in Favour of the Reſpondent, and the Heir: Male of 

N bis Body, ſhould be imputed in Payment pro tanto of the Truſt Money. | 


The beretable Bond in queſtion is not a Purchaſe of Lands, but an Incumberance upon an Efate ; and the Security 
2 not to the Reſpondent and the Heirs Male of his Body, but to the late Earl, bis Heirs and Aſignas 


ſerver. 


"The great Obje&t of the Truſt Deed is an Encreaſe of the entailed Eſtate ; and the Preſervation to the whole 
Heirg of Entail, as effeQtually of the Lands to be purchaſed with the Truſt Money, as of the Lands which the 
Earl himſelf had entailed : The imputing the J. Bond to the Truſt Money, would actually ſo far 


which poiſed between the late Earl (when he was deliberating about making a Settlement of 
) and his Agent in Scotland, can have no Influence in the preſent Queſtion. In _ 
to the Prejudice of the Heir, the In!ention of the Diſponor can only be gathered from t 
of Conveyance; any other Evidence is both irrelevant and inadmiſſible. Beſides, all that appears from 
the Cotreſpondence is, that the Earl had in Comemplation to make a Settlement of this 9000 J. Bond, but came 
to no fiual Reſolution about it, till the laſt Moments of bis L 


ife, when in extreme Agony, and when the Law 
debars all Reſolutions concerning heretable Property, ; 


V. © Circumſtances of Favour, founded a ſuppoſed Intentita in the late Earl, will be totally diſregarded by your 


when the Execution of that Intention is incoinpatible with the Rules of Law; and no Caſi ever 
occurred where a Judge could be leſs inclined to deviate from thoſe Rules, there the Competition is betwixt the 
o Son of a ſecond Marri 


oo Meags adequate to the and Dignity of a noble Family, | 
| IA. MONTGOMERY. 
8 | AL. WEDDERBURN. 


2 5 HENRY DUNDAS. 


8 


no Deed affecting heretable Property can be executed upon Death - bed, to the 


7 contained in » Deed executed in linge poi; and in ſuch 


„ moſt amply and liberally provided, and the Heir of the Eatldom whoſe Fortune is by 


4 4 

— 2420 © 

- 6968 © 

Sir Lowrence Dundai's Bonds 420000 © 

. Stock on the Royal Bank of Scotland Value - 1343 8 
9 


"a 


To which there muſt be added 
| Houſe and Furniture, as valued by the Will, - 6800 © © 
Furniture in the Houſe at London, —uncertain, but ſuppoſed 1169 12 0 


Legacy to Lady Merten | {. 500 © © 

to 33 1. 

Legacy to Mr. Dongles's Guardians — 200 © 0 

* * W 700 0 


9 
Remains to the Children of the ſecond Marriage 38000 © © 
— W — © 


Deduct Lady Bridget's Portion . 
Remains to Mr. Deuglas ” =» — - - 26000 0 © 
N. B. This is excluſive of the Houſe in Breok-Street, and the 9000 J. in diſpute. 


By Contract of Marriage the Children were provided to 26,000 I. But as 12,0001. thereof was 
Morton s Death, the whole at preſent (making a reaſonable Diſcount for the Value of her Life) could not 


20,000 .. 


” 
o 


yable at Lady 
eſtimated 


By the preceding State they get 38,000 {. 3 and were they to bees in the preſent Queſtion; they would get 47,000 { 
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